IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GPSC CHARTERS, LTD., et al. : Cl VIL ACTI ON
V.
FI REMAN S FUND | NSURANCE E NO. 06-1982
COVMPANI ES
MEMORANDUM
Bartl e, C. J. June 30, 2006

Plaintiffs GPSC Charters, Ltd. ("GPSC'), GCeorge
Tsirikos ("Tsirikos"), and Virginia Heyer ("Heyer") have sued
their insurer, defendant Fireman's Fund | nsurance Conpani es
("Fireman's Fund"). Subject matter jurisdiction is based on
diversity of citizenship. Plaintiffs allege breach of contract
and bad faith under 42 Pa. Cons. Stat. Ann. § 8371 and seek
declaratory relief because of defendant's failure to defend and
i ndemmify themin connection with two underlying | awsuits brought
agai nst plaintiffs by the Cormonweal th of Pennsylvania. Before
the court is the notion of Fireman's Fund to dism ss the
conplaint for failure to state a claimpursuant to Rule 12(b)(6)
of the Federal Rules of Cvil Procedure.!

In considering a notion to dism ss under Rule 12(b)(6),
we accept all well-pleaded facts in the conplaint as true and may

consi der exhibits attached to the conplaint. 1n re Rockefeller

1. On June 13, 2006 we granted the unopposed notion of defendant
Connecticut Indemity Conpany to dism ss the conplaint.



Cr. Prop., Inc. Secs. Litig., 311 F.3d 198, 215 (3d Gr. 2002);

Pensi on Benefit CGuar. Corp. v. Wiite Consol. Indus., Inc., 998

F.2d 1192, 1196 (3d Cr. 1993). Additionally, we may consider

matters of public record and undi sputedly authentic docunents.

Pensi on Benefit, 998 F.2d at 1196. A conplaint is properly
dism ssed only if "it appears that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 46-47 (1957).

GPSC is a defunct travel agency that marketed and
arranged sailing vacations to Europe for its clients. Tsirikos
and Heyer are principals and owners of GPSC. In or around July
2003, plaintiffs arranged for sone of their clients to sail to
Greece through a conpany call ed Destinations G eece. After
accepting the clients' deposit nonies, Destinations G eece
refused to provide sailing trips or refund the paynents. In
August 2003, after both clients and creditors denmanded noney from
GPSC and threatened litigation, it was forced to cease
oper at i ons.

The Commonweal t h of Pennsyl vania, acting through its
Bureau of Consumer Protection, filed two lawsuits in the
Commonweal th Court against the plaintiffs for violations of
Pennsylvania's Unfair Trade Practices and Consuner Protection

Law, 73 Pa. Stat. Ann. 8§ 201-1 et seq. ("UTPCPL"). Commonwealth

v. GPSC Charters, Ltd. (Pa. Commw. Ct. Cct. 24, 2003);

Commonweal th v. GPSC Charters, Ltd. (Pa. Cormw. C. Mar. 8,




2004).2 Plaintiffs were insured under a commercial genera
l[iability insurance policy (the "Policy") issued by Fireman's
Fund and submitted a claimfor defense and i ndemification. On
February 18, 2004 Fireman's Fund informed plaintiffs by letter
t hat coverage was being denied. Thereafter, plaintiffs filed
this action against Fireman's Fund in the Court of Common Pl eas
of Phil adel phia County. It was tinely renoved to this court on
May 9, 2006.

In its notion to dismss, Fireman's Fund argues that it
is not required under the Policy to defend or indemify the
plaintiffs in connection with the underlying lawsuits. For an
insurer to be obligated to defend or indemify an insured in
connection with a lawsuit, the allegations in the conplaint
agai nst the insured nmust potentially come within the coverage of

the insurance policy. Erie Ins. Exch. v. Transanerica Ins. Co.,

533 A 2d 1363, 1368 (Pa. 1987). Thus, we nust conpare the
| anguage in the underlying conplaints with the terns of the
Pol i cy.

The underlying conpl aints against plaintiffs allege
that the plaintiffs violated the UTPCPL by, inter alia, "causing
I'i keli hood of confusion or of m sunderstanding as to the source,
sponsorshi p, approval or certification of goods or services,"
"representing that goods or services have sponsorship, approval,

characteristics, ingredients, uses, benefits or quantities that

2. The copies of the underlying conplaints which have been
suppl i ed do not contain the case nunbers.
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they do not have or that a person has a sponsorship, approval,
status, affiliation or connection that he does not have,"
"causing likelihood of confusion or of msunderstanding as to
affiliation, connection, or association with, or certification
by, another,” and "representing that goods or services are of a
particul ar standard, quality or grade, or that goods are of a
particular style or nodel, if they are of another."”

In defining the scope of liability coverage, the Policy

i ssued by Fireman's Fund to plaintiffs provides, in rel evant

part:
W will pay those suns that the insured
beconmes legally obligated to pay as danages
because of bodily injury, property damage,
personal injury or advertising injury to
which this insurance applies. W wll have
the right and duty to defend any suit
actual ly seeking those danages.

(Conpl. Ex. 2 811, 1 G1)(a) at 21).

The Policy defines "bodily injury" as "bodily injury,
si ckness or di sease sustained by a person, including death
resulting fromany of these at any tinme." (Conpl. Ex. 2 8§ Il
1 4 at 33). "Property danage" nmeans "[p]hysical injury to
tangi bl e property, including all resulting | oss of use of that
property,” and "[l]oss of use of tangible property that is not
physically injured, but which arises out of physical injury
caused by an occurrence to other tangi ble property.” (Conpl. EX.
2 8111, 71 20 at 36) (enphasis omtted).

"Personal injury" is defined as:



injury, other than bodily injury, arising out of
one or nore of the foll ow ng of fenses:
(a) False arrest, detention or inprisonnent;
(b) Malicious prosecution;
(c) The actual wongful eviction from
actual wongful entry into, or actual
i nvasion of the right of private
occupancy of a room dwelling or
prem ses that a person |legally occupies;
(d) Oal or witten publication of materi al
that slanders or |ibels a person or
or gani zati on; or
(e) Oal or witten publication of materi al
that violates a person's right of
privacy.

(Conpl. Ex. 2 8 11Il, T 17 at 36) (enphasis omtted).
"Advertising injury" neans

njury arising out of one or nore of the
ol | owi ng of f enses:

(a) Oal or witten publication of
material that slanders or libels a
person or organi zation;

(b) Oal or witten publication of
mat eri al that violates a person's
right of privacy;

(c) M sappropriation of adverti sing
i deas or advertising style; or

(d) Infringement of copyright, title or
sl ogan.

[
f

(Conpl. Ex. 2 8111, T 2 at 33) (enphasis onmitted).

The underlying conplaints against plaintiffs do not
assert any of the covered liabilities. They essentially allege
that the plaintiffs violated the UTPCPL by engaging in unfair
practices in the conduct of their trade. The Commonweal th does
not seek to hold plaintiffs liable for any bodily injury,
property damage, or personal injury as those terns are defined in
the Policy. Mreover, the advertising related violations alleged

in the underlying conplaints do not anmount to an "adverti sing



injury" as that termis described in the Policy. To be covered
under the Policy, the advertising injury nust arise out of any of
the four specifically listed offenses, which can be generally
characteri zed as defamation, invasion of privacy,
m sappropriation, and infringenent. Violation of the UTPCPL does
not qualify as any of these offenses.

Because the allegations in the underlying conplaints do
not even potentially come within the terns of the Policy,
Fireman's Fund has no duty to defend or indemify, and the action

will be dismssed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GPSC CHARTERS, LTD, et al. : ClVIL ACTION
V.
FI REMAN' S FUND | NSURANCE NO. 06-1982
COVPANI ES
ORDER
AND NOW this day of June, 2006, for the reasons

set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendant Fireman's Fund | nsurance Conpani es
to dism ss the conplaint is GRANTED.

BY THE COURT:

/s/ Harvey Bartle, 111

C. J.



